Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

1989

State of Utah v. Joseph Finano Moya : Unknown
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Ronald S. Fujino; Salt Lake Legal Defender Assoc.; attorney for appellant.
R. Paul Van Dam; attorney general; Judith S. H. Atherton; assistant attorney general; attorneys for
appellee.
Recommended Citation
Legal Brief, Utah v. Moya, No. 890608 (Utah Court of Appeals, 1989).
https://digitalcommons.law.byu.edu/byu_ca1/2259

This Legal Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of Appeals
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

DUO.
Y ;• U

tfibW&^
• ° ^
,
ooc*SM«rttf- s-r-rornrcr, #5337
A1

Attorney for Defendant/Appellant
SALT LAKE LEGAL DEFENDER ASSOCIATION
424 East 500 South, Suite 300
Salt Lake City, Utah 84111
Telephone: 532-5444
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IN THE COURT OF APPEALS OF THE STATE OF UTAH
THE STATE OF UTAH,

APPELLANT'S MEMORANDUM
SUPPLEMENTING HIS BRIEF

Plaintiff/Appellee,

v.
JOSEPH FINANO MOYA,

Case No. 890608-CA
Priority No. 2

Defendant/Appellant.
Pursuant to this Court's "Order of Consolidation," dated
September 5, 1990, Defendant/Appellant JOSEPH F. MOYA, by and
through his attorney of record, RONALD S. FUJINO, hereby submits
this supplemental memorandum which addresses whether the trial court
erred in ordering the correction of a clerical error.
Attachment A (Order of July 26, 1990).1

See

Appellant Moya relies on,

and incorporates within, the arguments stated in his trial court
pleadings.

See Attachment B ("Motion In Opposition To The State's

Motion For Correction Of Clerical Errors," and "Memorandum In
Opposition To The State's Motion For Correction Of Clerical Errors,"
both of which are dated July 2, 1990).

1 The "Attachment" should not be confused with the
"Addendum." "Appellant's Memorandum Supplementing His Brief"
contains Attachments A and B. The "Memorandum In Opposition To The
State's Motion For Correction Of Clerical Errors" contains
Addenda A, B, C, and D.

NO CLERICAL ERROR EXISTED
The trial court erred in correcting a "clerical error" when
such an error did not in fact exist.

The purpose of the correction

is to reflect the actual intention of the court and the parties.
The trial court's Order of July 26, 1990, did not reflect the true
intentions of the court or of the parties.
On September 13, 1984, the trial court below placed
Defendant Moya on probation.

Record at 17; Transcript of

September 13, 1984 Sentencing Proceeding ("TA") at 13.

Over four

years later, during an Order to Show Cause hearing and subsequent
reconsideration proceedings, the State sought to revoke Mr. Moya's
probation and reinstate a previously imposed prison sentence.
Transcript of November 10, 1988 hearing ("TB") at 2-9; Transcript of
February 17, 1989 and September 6, 1989 proceedings ("TC") at 2-20.
The State argued that although a significant amount of time had
passed, the trial court had jurisdiction to revoke probation because
Mr. Moya had been extradited to another state and a statutory
provision tolled the running of his probationary term.

Mr. Moya

responded, arguing that the trial court did not have jurisdiction to
revoke probation because the trial court had suspended probation
pending Mr. Moya's extradition to, and "[return] from" New Mexico.
(TC 6).

Alternatively, Mr. Moya argued that if probation was

imposed, it had expired "long ago."

(TC 7).

The trial court held for the State.

The court expressly

stated that it "put him [Defendant Moya] on probation on
September 13, 1984."

(TB 6).

The court also found that Mr. Moya
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had violated the terms of his probation: "I'm [the court] going to
find that he violated his probation.

I am going to terminate

probation and remove the stay of [the prison sentence.]"
(TC 19-20).

(TB 8);

The trial court could not have terminated probation

without having first imposed it.

The necessary implication of the

trial court's decision was that it had jurisdiction to revoke
probation, probation had not been suspended, and probation had not
terminated automatically by operation of law.
On July 3, 1990, during the "Motion For Correction Of
Clerical Error" proceeding, the court admitted remembering
Mr. Moya's arguments on whether or not the court had jurisdiction to
revoke his probation.

Transcript of Motion For Correction Of

Clerical Error at 3 (July 3, 1990).

Nevertheless, despite the court

having repeatedly addressed the issue of jurisdiction and "whether
probation will be terminated by operation of law[,]" see e.g.,
(TC 3), the court determined that the Order of September 13, 1984,
should have reflected that Mr. Moya's probation had been suspended.
In other words, probation had never been imposed.
The trial court erred in its decision.

The Order of

July 26, 1990, did not reflect the intentions of the court when it
issued its Order on September 13, 1984. The trial court, Mr. Moya,
and the State had already addressed whether probation had been
suspended.

The court found that it had not been suspended.

The

trial court cannot now make a complete redetermination of the matter
under the guise of a "clerical error."

- 3 -

No clerical error existed.

CONCLUSION
Appellant Moya respectfully requests that this Court
reverse the trial court's Order, dated July 26, 1990, correcting a
clerical error which did not in fact exist.
SUBMITTED this <rfy

day of September, 1990.

RONALD SS.VFUJINO
. VFUJT]
RONALD
Attorney for Defendant/Appellant

MAILED/DELIVERED a copy of the foregoing to the Attorney
General's Office, 236 State Capitol, Salt Lake City, Utah 84114,
this

day of September, 1990.
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ATTACHMENT A

Third JucJciui il-fctfiwt
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R. BAOL VAN DAM (3312)
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Attorney General
JUDITH S.H. ATHERTON (3982)
Assistant Attorney General.
Attorneys for Respondent
236 State Capitol
Salt Lake City, Utah 84114
Telephone: (801) 538-1022
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STATE OF UTAH

STATE OF UTAH,
Plaintiff/Appellee,

ORDER

v.
Case N'I

1908921

JOSEPH FINANO MOYA,
Jl ijilcji i •» ,!!, ,ii l LJai'Liel J

Defendant/Appellant.

:

Based on plaintiff's motion for correction of clerical
:»,[, Li ii j, iiiriai i n y

i in

m m»

JJIIIOI,; ILUHII I.IIH.I

IJUI

Jl

I^IUI.1

d|j|jedi,ingr

IT IS HEREBY ORDERED THAT the Judgment, Sentence and Commitment
to the Utah State Prison dated September 13, 11)114f is corrected
num. 11J

I II in

l mi i'11"in III! i1!.1'Jl I Il 11,. mi 1 11

Defendant is granted a stay of the
sentence and placed on probation in the
custody of this Court under the supervision
of the Chief Agent, Utah State Department of
Adult Parole for a period of 18 months, said
conditions of probation to be stayed until
defendant is returned from, New Mexico.
Defendant is ordered to
in the amount of $700,00

restitution

Defendant is to enter, participate, and
complete any alcohol rehabilitation program
directed by the Department of Adult Probation,
and Parole.

DATED till a

>""C

day of July, 1330BI THE COURT

HONORABLE SCOTT DANIELS
Third District Court Judge
ApproVPI I

ni

I i ni H" mi in

RON4LDV5TIJINO,
Attorney for AppeJ lant
CERTIFICATE OF MMLLili .
1 hereby certify that a true and accurate copy ui tr*w
foregoing Order Wi.n mailed, postage prepaid, to Ronald F*ujIno»r
i

i 13

i

Salt Lake City, Utah,

8 4 i I i. , t las [r

ATTACHMENT B

ESSBBECTSTCCSaT
Third Judicial District

JUL

2 1990

SALTLAKt COUNTY

JAMES A. VALDEZ, #3308
RONALD S. FUJINO, #5387
Attorneys for Defendant/Appellant
SALT LAKE LEGAL DEFENDER ASSOCIATION
424 East 500 South, Suite 300
Salt Lake City, Utah 84111
Telephone: 532-5444

Deputy Cterk

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY,
STATE OF UTAH
THE STATE OF UTAH,
Plaintiff/Appellee,

MOTION IN OPPOSITION TO
THE STATE'S MOTION FOR
CORRECTION OF CLERICAL
ERRORS

v.
JOSEPH FINANO MOYA,
Defendant/Appellant.

Case No. 841908921
Court of Appeals 890608-CA
JUDGE SCOTT DANIELS

Defendant/Appellant JOSEPH FINANO MOYA, by and through his
attorneys of record, JAMES A. VALDEZ and RONALD S. FUJINO, hereby
opposes the Plaintiff/Appellee's "Motion for Correction of Clerical
Errors."

No clerical error exists. This Court intended to revoke

defendant Moya's probation on numerous occasions and any alteration
reflecting a contrary intention is improper.

The reasons supporting

the denial of the State's motion are more fully explained in the
accompanying memorandum.

DATED this /

day of July, 1990.

orney for Defendant/Appellant

KDNALD sS~Fu3
RONALD
SMttJINO
Attorney for Defendant/Appellant

CERTIFICATE OF MAILING
I hereby certify that a true and accurate copy of the
foregoing motion was mailed, postage prepaid, to Judith S. H.
Atherton, attorney for Appellee, Attorney General's Office, 236
State Capitol, Salt Lake City, Utah 84114, this
1990.
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day of July,

JAMES A. VALDEZ, #3308
RONALD S. FUJINO, #5387
Attorneys for Defendant/Appellant
SALT LAKE LEGAL DEFENDER ASSOCIATION
424 East 500 South, Suite 300
Salt Lake City, Utah 84111
Telephone: 532-5444

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY,
STATE OF UTAH
MEMORANDUM IN OPPOSITION TO
THE STATE'S MOTION FOR
CORRECTION OF CLERICAL
ERRORS

THE STATE OF UTAH,
Plaintiff/Appellee,
v.

Case No. 841908921
Court of Appeals 890608-CA
JUDGE SCOTT DANIELS

JOSEPH FINANO MOYA,
Defendant/Appellant.

Defendant/Appellant JOSEPH FINANO MOYA, by and through his
attorneys of record, JAMES A. VALDEZ and RONALD S. FUJINO, hereby
submits the following Memorandum in Opposition to the State's Motion
for Correction of Clerical Errors.

BACKGROUND
During the September 13, 1984 sentencing proceedings, this
Court sentenced Defendant Joseph Finano Moya to an indeterminate
prison term of zero to five years in the Utah State Prison. (R 84);

Transcript of September 13, 1984 Sentencing Proceeding [hereinafter
referred to as "TA11] at 1; see Addenda A & B. The Court immediately
suspended the prison term "upon probation and the following
conditions [six months in jail, payment of restitution, completion
of rehabilitation program] to be imposed."

Due to ongoing

extradition proceedings, each condition was suspended "until
[Defendant Moya] is returned from New Mexico." Addendum B.
Over four years later, on November 10, 1988, the State
appeared before this Court for an order to show cause hearing on why
Mr. Moya's probation should not be revoked. Transcript of
November 10, 1988 hearing [hereinafter referred to as "TB"] at 2.
Therein, this Court found that it had "put him on probation on
September 13, 1984." (TB 6); Addendum C.

Following this statement,

Defendant submitted that "this Court allowed him to be released to
New Mexico." (TB 7); Addendum C.
"Without any probation?"

The Court immediately responded,

(TB 7); Addendum C. After hearing

arguments from defendant Moya that a probation agreement was never
signed nor were the accompanying requirements acknowledged, the
Court clarified its ruling for the record: "I'm [the Court] going to
find that he [Defendant Moya] violated his probation.

I am going to

terminate probation and remove the stay of execution of the penalty
that he was previously sentenced to, which I guess is probably zero

- 2

-

to five, . . . . w

(TB 8); Addendum C.

On February 17, 1989, during the Motion to Reconsider, the
Court again acknowledged the prior imposition of Defendant Moya's
probation:
DEFENDANT MpYA'S ATTORNEY: [While awaiting a
decision on the status of the New Mexico
proceedings] I think the court probably ought to
make the ruling as to what your order of sentencing
was at the time that he was sentenced back in 1984.

THE STATE: Well, your Honor, if the court stayed
the sentencing until this hearing from
New Mexico, . . . I think we are probably before the
Court to have probation terminated [and the prison
term reinstated] as was done by the Court.
THE COURT: My question is whether probation will be
terminated by operation of law.
Transcript of February 17, 1989 and September 6, 1989 [hereinafter
collectively referred to as

fl

TCM] at 2-3. After acknowledging the

probation, the Court held the matter in abeyance pending an update
on the status of the New Mexico proceedings.
On September 6, 1989, the Court heard additional arguments
from each party.

Defendant Moya specifically referred the Court to

the discrepancy between the language of the Court's September 13,
1984 ruling and the corresponding "Judgment, Sentence, (Commitment)
to Utah State Prison,f form. (TC 6-7). The State responded by
alleging that the Court had placed Defendant Moya on probation for

- 3 -

eighteen months• (TC 13).

According to the State, Defendant Moya's

probation was then tolled and ultimately revoked for failing to
abide by the accompanying conditions. (TC 12, 15).
The Court addressed the probation revocation issue with the
following holding:
I am going by either the minute entry or the
transcript [which] says [that] the conditions of his
probation were to be tolled until he came back to
Utah and when he did, it seems to me he violated his
probation . . . I think the spirit of the intent of
the law, and the letter of the law itself would
indicate that once a bench warrant is issued, the
conditions of probation are stayed until such time
as the defendant is arrested. So I think he was
still on probation.
I think it is clear also he violated the probation,
consequently the motion to reconsider will be denied
and the defendant returned to finish his term in the
State Prison.
(TC 19-20); Addendum D.
Defendant Moya is now appealing the probation revocation in
the Utah Court of Appeals.

The Court of Appeals granted the State

leave to correct an alleged "clerical mistake.n
opposes the State's Motion.
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Defendant Moya

DISCUSSION
"Clerical mistakes in judgments, orders or other parts of
the record and errors therein arising from oversight or omission may
be corrected by the court . . . ." Utah R. Civ. P. 60(b)."
The correction contemplated by Rule 60(a) must be
undertaken for the purpose of reflecting the actual
intention of the court and parties. Rule 60(a) is
not intended to correct errors of a substantial
nature, particularly where the claim of error is
unilateral. The fact that an intention was
subsequently found to be mistaken would not cause
the mistake to be "clerical."
Lindsay v. Atkin, 680 P.2d 401, 402 (Utah 1984).
The proposed "correction" reflects the intention of one
party:

the State on the appellate level. The "correction" does not

reflect the intention of Defendant Moya nor the intention of the
State at the trial level. More importantly, the proposed correction
does not reflect the intention of this Court.
During the November 10, 1988 order to show cause hearing,
this Court addressed whether Defendant Moya's probation should be
revoked.

(TB 2). There, the State argued "that less than a year

after [Moya's] been placed on this [September 13, 1984] probation by
this Court he has already been charged in New Mexico, it's a
violation of his probation here [in Utah]."

(TB 3).

"That would be

right," Defendant Moya responded, "if on the record it were shown
that this Court placed him on probation and did not release [him] to

- 5 -

New Mexico.

But that's what occurred [the release to New Mexico].ft

(TB 4 ) .
If the Court had simply released Moya to New Mexico without
sentencing him or imposing probation, the Utah Courts would have
lacked jurisdiction to subsequently revoke his probation.

This

Court disagreed:
THE COURT: Well, let's see, I [the Court] put him
[Defendant Moya] on probation on September 13,
1984. And then, . . . in August of 1985, which was
not even a year later, he committed a crime in
New Mexico, and certainly that would be in violation
of his probation under any view.
I mean, he was under probation to this Court for
eighteen months, and I assume that one of the
conditions would be that he not commit any more
crimes, and then less than a year later he committed
a crime for which he was eventually convicted.
[DEFENDANT MOYA'S ATTORNEY]: I'm not sure . . . I
think the record would indicate that this Court
allowed him to be released to New Mexico.
THE COURT:

Without any probation?

THE COURT: Well, I didn't just release him to go to
New Mexico. I let him go to New Mexico because
there was a charge pending against him there and
they wanted to try him for it, or so I thought.
[DEFENDANT MOYA'S ATTORNEY]: But at that point in
time, nobody from AP&P had gone down to have him
sign a probation agreement. Nobody had pointed out
what the probation requirements were that would be
required of him at that time.

- 6
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THE COURT: But certainly he must have known that
one of the conditions of probation would be that he
not commit any more crimes . . . I'm going to find
that he [Defendant Moya] violated his probation. I
am going to terminate probation and remove the stay
of execution of the penalty which he was previously
sentenced to, which I guess is probably zero to
five . . .
(TB 6-8); Addendum C.
This Court carefully considered the nature of Defendant
Moya's sentence before reinstating his prison term through the
revocation of probation.

No clerical error, arising from an

oversight or omission, occurred.
Moreover, on September 6, 1989, during the Motion to
Reconsider, Defendant Moya provided the Court with a transcript of
the September 13, 1984 sentencing proceeding.

Defendant again noted

the conflict between the language of the transcript and the
"Judgment, Sentence (Commitment) to Utah State Prison" form:
Mr. Moya was never on probation [even though] I
think there is a conflict as between the transcript
and the actual Commitment and Order that is in the
file, the Commitment and Order indicates there was a
probation—18 months probation instituted through
Adult Probation & Parole.
(TC 6) .

In the alternative, Defendant Moya argued:
[I]f the Court follows the ruling, or at least the
language in the Commitment and Order, which placed
him on probation for 18 months, that probation would
have expired . . . long ago . . .

(TC 7 ) .

- 7
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The State responded by arguing that an inapplicable1
tolling provision extended Defendant Moya's period of probation.
The Court agreed with the State, holding:
I am going by either the minute entry ["Judgment;
Sentence (Commitment) to Utah State Prison11 form] or
the transcript [which] says [that] the conditions of
his probation were to be tolled until he came back
to Utah and when he did, it seems to me he violated
his probation . . . • I think he was still on
probation. I think it is clear also he violated the
probation, consequently the motion to reconsider
will be denied and the defendant returned to finish
his term in the state prison.
(TC 19-20) (emphasis added); Addendum D.
By contrast, if the Court had held for Defendant Moya
during the September 6, 1989 Motion to Reconsider or the
November 10, 1988 order to show cause hearing, it would have held
that probation had not been imposed and, consequently, could not
have been revoked.

The alleged "clerical mistake" was thus brought

to this Court's attention on numerous occasions.

1

On each occasion,

The State argued below that an inapplicable 1989 tolling
provision extended Defendant Moya's period of probation. This Court
mistakenly relied on the State's argument. The State on appeal
apparently recognized this mistake and attempts to escape the
application of State v. Green, 757 P.2d 462 (Utah 1988) (probation
automatically terminates after eighteen months) by arguing that
probation was never imposed. The Court chose to find otherwise*
Excepting to this Court's jurisdiction then, defendant Moya
continues to object to this Court's jurisdiction over this matter
since probation had terminated by operation of law eighteen months
after it had been imposed. All issues involving defendant Moya are
properly before the Court of Appeals.

- 8

the Court heard arguments from each party before rendering its
judgment.

The Court initially held, during the November 10, 1988

order to show cause hearing, that probation could be revoked because
it had been imposed.

Thereafter, during the September 6, 1989

Motion to Reconsider, the Court subsequently reviewed the actual
language of the September 13, 1984 sentencing hearing, and
cross-referenced it to the "Judgment, Sentence (Commitment) to Utah
State Prison11 form before denying Defendant's Motion to Reconsider.
By denying this motion, the Court reasserted its belief that it
possessed jurisdiction to revoke Defendant Moya's probation and that
the revocation was, in fact, proper.
The State on appeal now unilaterally moves this Court for a
correction of an "error." The involved "error," if any, is a
"judicial error" and not a "clerical error" subject to amendment by
this Court.
[T]he Court has no power . . . to revise and amend a
judgment by correcting judicial errors, and making
it express something which the Court did not
pronounce, and did not intend to pronounce, in the
first instance. Judicial errors in judgments are to
be corrected by appeal . . .
Richards v. Siddowav. 24 Utah 2d 314, 471 P.2d 143, 145 (Utah 1970)
(citations omitted).
probation.

This Court intended to revoke Defendant Moya's

It rejected arguments that probation had never been

imposed, that probation had been suspended, and that probation had

- 9 -

terminated automatically by operation of law. Any alteration of the
record would not convey the true intentions held by this court at
the trial level. See id. at 146.

("The law does not permit any

judicial tribunal to exercise any revisory power over its own
adjudications after they have, in contemplation of the law, passed
out of the breast of the judge.")
In conclusion, Defendant Moya respectfully requests this
Court to deny the State's "Motion for Correction of Clerical
Errors."

No clerical error occurred.
DATED this 3

day of July, 1990.

RONALD S. FUJINO
Attorney for Defendant/Appellant
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CERTIFICATE OF MAILING
I hereby certify that a true and accurate copy of the
foregoing motion was mailed, postage prepaid, to Judith S. H.
Atherton, attorney for Appellee, Attorney General's Office*, 236
State Capitol, Salt Lake City, Utah 84114, this
1990.
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day of July,

ADDENDA

ADDENDUM A

:£J

OvJ*~ * \

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
THESTATE OF UTAH.
Plaintiff.

1
/
>

-vs.
tyy\MfQ ?. f
Defendant

£: c ^

JUDGMENT, SENTENCE
(COMMITMENT) TO
UTAH STATE PRISON
1

Case No. C f t - ? < / - ? ? t X
Count No.

.

)

There being no legal or other^ason why sentence should not be imposed, and defendai^thaving been convicted
by D a jury;• the court Qplea of guilty:Opleaof no contest: of the offense of
CJ//\C
.
a felony of the _ _ £ L ^ L - . degree:, defendant being now present W court and ready
for senten£§ zr*6 represented by _
. and the State being represented
by
/ * ^y^u/^p
. J
t defendant is now adjudged guilty of the above offense and is now
sentenced to a tenSin the Utah State Prison:
Judge's
Initials
• to a minimum mandatory term of
years and which may be for life.
E^not to exceed five years: .
•
not less than one year nor more than fifteen years: *
D not less than five years and which may be for life:
D not to exceed
years:
D and to pay a fine in the amount of S
Q and to pay restitution in the amount of S
to
•
•
•

such sentence is to run concurrently with
such sentence is to run consecutively with
upon motion of D State. D Defense. • Court, Count(s)
is/are hereby dismissed.

D
[^Defendant is granted a stay of the above (D prison) sentence and placed on probation in the
custody of this Court and under the supervision of the Chief Agent, Utah State Department of
Adult Parole for ,the period of
C-^^S* pursuant to the attached conditions
of probation.
. 1*9 ~ N t O S •
Defendant is remanded into the custody of the Sheriff of Salt Lake County, for delivery to the
Utah State Prison, Draper. Utah, where defendant shall be confined.and imprisoned in
accordance with this Judgment and Commitment
o • • * " " • ••
/
DATED this

/3^_dayof

^V^,.

19 *T

APPROVED AS. TO FORM:

WA/IAH^/
/""-v
U

c^JL

COURT JUDGE

Defense Counsel
U . C a ^ ^ ^
Deputy Coun(y^A{torney

H. DIXON
_^^<^C(-E.HiY

c

fcHNDhnY
Pase

O
of^z±_

.

CONDITIONS OF PROBATION

Judge's
Initials
O Usual and ordinary conditions required by the Department of Adult Probation and Parole.
O^erve
(n AVMO^in the Salt Lake County Jail"

commencing
D

Pay a fine in the amount of S
D at a rate to be determined by the Department of
Xdult Probation and Parole: or D at a rate of
.
.
ET Pa
Pay restitution in the amount of $ _ _ _
: or • in an amount to be determined by
ttie Department of Adult Probation and Parole.
B^Enter. participate in, and complete any
program, counseling.
or treatment as directed by the Department of Adult Probation and Parole.
• Enter, participate in, and complete the
program at
D
D
D
•
•
D
•
D
•
D
•
•
D

•
•
D
D
•
D

Submit person, residence, and vehicle to search and seizure for the detection of drugs.
Submit to drug testing.
Not associate with anyone who illegally uses, sells, or otherwise distributes narcotics or
drugs.
Not frequent any place where drugs are used. sold, or otherwise distributed illegally.
Not use or possess non-prescribed controlled substances.
Refrain from the use of alcoholic beverages.
Submit to testing for alcohol use.
Take antabuse D as directed by the Department of Adult Probation and Parole.
Obtain and maintain full-time employment.
Obtain and maintain full-time employment or full-time schooling.
Maintain full-time employment or obtain and maintain full-time schooling.
Participate in and complete any D educational: and/or D vocational training Das directed by
the Department of Adult Probation and Parole: or with •
_ .
Participate in and complete any
training.
D a* uinrcicu by liic 3cru.\iuc".t of Adult Probation and Parole: or with
D
Defendant is to have no contact nor associate with
.
Defendant's probation may be transferred to
under the Interstate
Compact as approved by the Department of Adult Probation and Parole.
Complete
hours of community service as directed by the Department of Adult
Probation and Parole.
Complete
hours of community service in lieu of
days in jail.
Defendant is to commit no crimes.
Defendant is ordered to appear before this Court on
for a review
of this sentence.
* .
•
*

D

.
DATED this

^

.

day of -

A'j i c o (DISTRICT COURT JUDGE

H. DIXON HlNIDLfeY
CLERK

Page

eZ-o\

JSZL

ADDENDUM B

t (

MS, MOWER:

Yes, that's correct•

2I

THE COURT:

— h e committed another one # which

3 J is—makes me think that he's a very dangerous person or,
4

at least, has a real problem.

5

MS. MOWER:

I think the alcohol, yes.

6

THE COURT:

All things considered, I think what

7

I am going to do in this case is sentence the Defendant

8

to the term provided by law, indeterminative term in the

9

Utah State Penetentiary not more than five years, that

10

sentence to be suspended upon probation and the following

11 I conditions to be imposed.

That the Defendant spend six

12

months in the Salt Lake County Jail.

13

tion, and that he complete upon his release from jail an

14

alcohol rehabilitation program to be set up by the Depart-

15

ment of Adult Probation and Parole.

161

conditions also to be stayed, assuming he is extradited

17

also, until he is returned from New Mexico.

18

MS. MOWER:

He pay full restitu-

That sentence—those

Your Honor, could we have credit?

19

He's been waiting, he's been in two months now.

20

been in two months.

21

THE COURT:

He's now

You've been in jail two months?

22

i think that's probably appropriate, give him credit for

23

that time.

24
2s

MS. MOWER:

What can we do?

Does the Court have

any discussion on how we can keep on top of where he is

13
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15
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18
19
20
21
22
23
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25

GAYLE B. CAMPBELL
CERTIFIED SHORTHAND REPORTER
SALT LAKE CITY, UTAH

1 I crime in New Mexico?
2 I

MR. ELLETT:

Your Honor, I have submitted

3

copies of this to Mr. Valdez.

4

Indictment and a copy of the Order and Judgment, and

5

he was indicted in August of 1985.

6

Commitment was issued in September of 1986.

7
8

THE COURT:

I have a copy of the

The Judgment and

So it was in 1986 when he

was convicted there.

9

MR. ELLETT:

10

That's right, Your Honor.

He was sentenced to three years probation,

11

and our information is that he absconded the State of

12

New Mexico and they issued a warrant based on that, and

13

that was as of January of 1988.

14
15

He was then arrested in Salt Lake under the
name of Joe Ross Padilla on July 2, 1988.

15
17

Again, he was arrested in August of 1988 in
this town, in Salt Lake.

18

THE COURT:

Well, let's see, I put him

19

on probation on September 13, 1984.

20

to this, in August of 1985, which was not even a year

2i

later, he committed a crime in New Mexico, and certainly

22

that would be in violation of his probation under any

23

view.
i mean, he was under probation to t h i s court for

24

25

And then, according

IS months, and I assume that one of the conditions would be
that

he

not

c o m m i t

any

more

6

1
2

crimes, and then less than a year later he committed
a crime for which he was eventually convicted.
MR. VALDEZ:

3
4
5
6

—

to Connie Mauer.

THE COURT:

21
22
23

MR. ELLETT:

Then this case in '85 is

THE COURT:
him to go to New Mexico.

That's right.
Well, I didn't just release

I let him go to New Mexico

because there was a charge pending against him there
and they wanted to try him for it, or so I thought.
MR. VALDEZ:

18

20

That's right.

MR. VALDEZ:

14

19

MR. VALDEZ:

a totally separate and new offense.

13

17

There was the case pending

in New Mexico at that time that was subsequently dismissed.

11

16

Without any probation?

MR. ELLETT:

10

15

I think the record would indicate that

this court allowed him to be released to New Mexico.

8

12

I question

but I think the record would say something and correspond

7

9

I'm not sure —

But at that point in time

nobody from AP&P had gone down to have him sign a probation
agreement.

Nobody had pointed out what the probation

requirements were that would be required of him at that
time.
THE COURT:

But certainly he must have

known that one of the conditions of probation would be
24
that he not commit any more crimes.
25

If it were a question of- he didn't

I

report or

2

he didn't understand this or that, didn't get employment,

3

that's one thing.

4

something he must have known was in violation of probation.

5

I'm going to find that he violated his probation.

But committing a forgery is certainly

6

I am going to terminate probation and remove the stay

7

of execution of the penalty that he was previously sentenced

8

to, which I guess is probably zero to five, isn't it?

9

MR. ELLETT:

10

THE COURT:

That's correct, Your Honor.
Not more than five years in

If

the Utah State Penitentiary.

12

to commence forthwith.
MR. VALDEZ:

13

And that commitment is

For the record, Judge, it's

14

my objection that that is all done under hearsay statements

15

that have been supplied to the court and without having

16

reviewed the actual record of the proceedings at that

17

time, which would be the transcript of that particular

18

sentencing.

19
20

THE COURT:

23

That objection is on

the record.

Mr.. Moya , do you have anything you want to

21
22

Okay.

say?

THE DEFENDANT:

Yes, sir.

Your Honor,

24

I thought that the release — - you released me and it

25

was you that signed that.

I came in front of you and
8
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I

THE COURT:

2

MR. VALDEZ:

I see.
The problem is, Judge, that's all

3

working from the minute entry, which I don't think defense

4

attorneys or Mr. Moya was ever provided a copy of.

5

don't have that minute entry in the file.

6

is a transcript where the court indicated to Mr. Moya and

7

his defense attorneys at the time what was expected of him.

8

Doesn't appear in the transcript that any indication was

9

made to him that he had an obligation in that regard1
MR. ELLETT:

10

What we do have

Would you check your old file to see

11

if there isn't a minute entry?

12

If there isn't a copy of that minute entry in there
THE COURT:

13
14

add?

15

want.

We

The ones you brought over.
—

Mr. Moya, do you have anything to

You are entitled to speak in your own behalf if you

16

THE DEFENDANT:

17

THE COURT:

No, Your Honor.

Okay.

Well, I am going by either the

18

minute entry or the transcript says the conditions of his

19

probation were to be tolled until he came back to Utah and

20

when he did, it seems to me he violated his probation.

21

I don't think that you can just make yourself scarce for

22

two or three or five years and then have your probation

23

expire.

That doesn't make sense.

And

I think the spirit of

24

the iri€ent of the law, and the letter of the law itself

25

would indicate that once a bench warrant is issued, the

19

1 I conditions of probation are stayed until such time as the
2 J defendant is arrested.
3
4

So I think he was still on

probation.
I think it is clear also he violated the

5

probation, consequently the motion to reconsider will be

6

denied and the defendant returned to finish his term in the

7 I state prison.
8 I

MR. ELLETT:

Thank you, Your Honor.

9 J

THE COURT:

Court will be in recess.

10

I

* * *

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
20

i

